1 O.A. No. 686 of 2020

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 686 of 2020 (DB)

Chandrakant Keshaorao Borkar,

Aged about 63 years,

Occupation : Retired,

R/o F-101 Jyeshtha Apartment,

Opposite HP Petrol Pump,

Near Mahakalkar Sabhagruh, Dattatraya Nagar,
Nagpur.

Applicant.
Versus

1) The State of Maharashtra,
through its Additional Chief Secretary,
Revenue and Forest Department, Mantralaya, Mumbai.

2) Collector, Nagpur.

3) Shailesh Meshram,
Aged about 56 years, Occ. Service,
Regional Enquiry Officer,
having its office in the Commissioner Building,
Old Secretariat, Civil Lines, Nagpur.
Respondents.

Shri S.P. Palshikar, Advocate for the applicant.
Shri A.M. Ghogre, learned P.O. for respondents.

Coram :- Hon’ble Shri Shree Bhagwan, Vice-Chairman.
And
Hon’ble M.A. Lovekar, Member (J).

Date of Reserving for Judgment : 2" January, 2023.
Date of Pronouncement of Judgment : 6" January, 2023.
JUDGMENT

Per : Member (J).

(Delivered on this 6" day of January, 2023)
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Heard Shri S.P. Palshikar, learned counsel for the applicant and

Shri A.M. Ghogre, learned P.O. for the respondents.
2.  Case of the applicant is as follows —

The applicant was posted at Mauda as Sub Divisional Officer.
The said Sub Division was newly created on 15/08/2013. The
applicant worked there till his retirement on superannuation on
31/08/2015. The applicant received a show cause notice dated
07/02/2018 (Annex-A-2) that during his tenure as Sub Divisional
Officer, Mauda irregularities were committed and excess payments
were made to the persons affected by Bawanthadi Project. It was

alleged —

“ AR (IE) Fieatie®t HEie, apgg Al 3@ (Audit) dact 3R Keiw o

HEAR R09¢ A THEA F@AAL YbeUiddid TRl SUA §,83,28,288 /- 3aAD 3METE Alct HAEA
Al BREIGR twRiAl, AR gwen Gere, ik Aidwga cReRE gwele FAR THM JuA
§,20,%%,%9/- U 3Nt 3R JHeicgAR SU 8,3%8,919,093 /- $AD! JFHA qlCU B0 el

3R, (AR TRITAGAR SUA 9,009,002 ,86R /- 3MAWEE S 31@.) dAA FwbelcAld JATR
PGE TR FCERE QAT AGAEEAR ST 9,§9,00,000/- Tadd &HEAA el 3@.
FfaRad NEAT ARTEEGAR SU™A 20,3§,%¢9/- 3@ dea et Ad 3@, AHB THI SuA

&,29,88,000/- ACU B & Ad 313, A SUA 88,088/ - SRR UG HRUAA e gt
A, A@SA B.9,00,02,88%/-+%5.9,§9,00,000/- +3.88,088/- 3R THM 5.2,08,28,88/-

3AB! FBA AU SR fereels ™ AQ, A U SR B,

The applicant gave a reply dated 12/02/2018 (Annex-A-3)
denying all allegations levelled against him. However, he sought time
of 30 days to file a detailed reply. The said reply (Annex- A-3) was

received by respondent no.2 on 14/02/2018. By communication dated
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26/02/2018 (Annex-A-4) respondent no.2 called upon the applicant to
submit his reply to the show cause notice within three days. By his
reply dated 27/02/2018 (Annex-A-5) the applicant reiterated his stand
that the accounts be re-audited to find out the facts. On 20/03/2018
the applicant submitted his detailed reply (Annex-A-6) and denied

irregularity or excess payment.

On 14/08/2019 respondent no.1 passed an order (Annex-A-7) to
continue / proceed with departmental inquiry against the applicant
though he had retired. On the same day charge sheet (Annex-A-8)

was issued to the applicant laying the following charge -

“ 37t doepid BHeERE ARER, & ulaspi fwERt, Akl 5. Awg W weEr &.98/0¢/R093 A k.

39/0¢ /2098 A Hlcaeld HRIRA AAE el Fetewa™ iferifdHda Hell 313.
AURWU F.9 -

FHEBR BRI, AARA ebc e, i Alelt q@AAE Ubst-R S JHACTAT A@ARIS!

UehoUalcliatl 3GEE aed PIOATBIAL [dalics 9/09/2092 A 30/03/093 ;T Blct@ed TR

JFHHA STA 8,8,08,%88/- Tdas! el 3uctsel &w>at foct Zidl oft.dghid HoErE@ RS 3

Sufaerela s, Ae & aEgg =t HRRA SEAET @il AR ATEAE Tbsl-R SEIE

dleu BIAG FMASRI bl AT RIS A IFBRULT (Sl IFBAT U bSel AAe™ SUA

9,009,192 ,8&R/ - 30D BT Bt 3R.

3MUBR sit. A5l HeEd aREH:, dchl. Jufdseia sttm, Aat 5. aAogg Attt e

3EE AU FRAAA H5 AZREE AL Ad1 (adues) Frza, 9%0R =n Tt 3 an st den

3R’
By application dated 26/08/2019 (Annex-A-9) the applicant
informed respondent no.1 that he had not received the annexures

attached to the charge sheet and requested that copies of the same
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be supplied to him to put forth his defence. On 13/09/2019 the
applicant filed his reply (Annex-A-10) to the charge sheet.
Respondent no.1, by order dated 24/10/2019 (Annex-A-11) directed
the Divisional Commissioner, Nagpur to appoint a Presenting Officer
in the inquiry. Accordingly, by order dated 02/12/2019 (Annex-A-12)
Presenting Officer was appointed. By communication dated
08/09/2020 (Annex-A-13) the applicant was asked to remain present
before the Inquiry Officer on 24/09/2020. This was the first date given
in the inquiry. In Roznama of the inquiry dated 24/09/2020 it was

specifically mentioned —

 AEREAl AUBR Al AU ¥ ALl FALAS RATEE JTA WA N 3G, TH

Ssua-© Aefict eTaRas=N ghdamital savad Ad.

The applicant remained present before the Inquiry Officer on
24/09/2020. Thereafter, the inquiry was posted on 07/10/2020,
22/10/2020, 31/08/2021, 09/09/2021, 20/10/2021, 10/12/2021,

24/02/2022, 28/03/2022, 11/05/2022, 29/06/2022 and 05/07/2022.

From 24/09/2020 to 05/07/2022 the dates were primarily given
for supplying copies of necessary documents to the applicant.
Ultimately, the documents were supplied to the applicant on
05/07/2022. Thereafter, the inquiry was posted on 23/08/2022 (these
details are culled out from the roznama of the inquiry which is at

pages 137 to 149).
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3. It is the contention of the applicant that the sluggish manner in
which the inquiry has progressed so far cannot be allowed to go on in
view of legal position crystallized by various rulings and the inquiry
deserves to be quashed on account of inordinate delay in concluding

the same.

4. In his reply pages 84 to 99 respondent no.2 has raised following

contentions —

(i) Around September,2019 process of elections to Maharashtra State

Assembly got underway.

(i) Lockdown due to Corona adversely impacted conduct of this

departmental inquiry.

(i) Thus, delay in conducting the inquiry was neither deliberate nor

intentional.

(iv) Bare perusal of the Annexure A-1 to the charge sheet will show that the
amount of Rs.5,42,04,945/- was made available for disbursement from
25.01.2012 to 30.03.2013. The date of actual release of payments made by
the applicant falls within the period of 4 years as stipulated in the provisions
of Rule 27 (2)(b)(ii) of Maharashtra Civil Services (Pension) Rules 1982 and

therefore the action taken by the respondents is proper.

The contention of the applicant that he has worked as a Sub
Divisional Officer, Mouda w.e.f. 15.08.2013 to 31.08.2015 and charge sheet
says that the amount for disbursement was received in between 25.01.2012
to 30.03.2013 is a matter of record. However the applicant is wrongly
construing the charge sheet instead of reading it fully. If the charge no.1 is

read as a whole the construction of which appears as under :-
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Charge no.1 - The Executive Engineer, Medium Project Division, Gondia

as per the booklet for disbursement of Bavanthadi Package to the affected
villagers named as Bavanthadi Package had made available funds of
Rs.5,42,04,945/- from the period 25.01.2012 to 30.03.2013. Shri
Chandrakant Keshavrao Borkar who was working as Sub Divisional Officer,
Mouda, had made excess payment to the tune of Rs.1,07,72,469/- in
excess of due amount while releasing the said package to the affected

holders of land or their heirs.

Therefore the applicant is wrongly trying to take help of the date from
25.01.2012 to 30.03.2013 when the Package amount was made available
and he intentionally ignored the rest of the sentence of charge no.1. Under
such circumstances the contention of the applicant that the authority
concerned without verifying the factual aspects has mechanically issued
charge sheet and the whole charge against the applicant Is concocted and
after thought and hence entire charge sheet dated 14.08.2019 deserves to

be quashed and set aside cannot be accepted.
5.  In his reply at pages 130 to 136 respondent no.1 has inter alia
averred as follows —

Executive Engineer, Central Project Department, Gondia allotted grants to
Bawanthadi Project affected people. As per booklet of Bawanthadi
Package-2 total amount of Rs. 5,42,04,945/- was provided. The applicant
while working as Sub-Divisional Officer, Mauda, District Nagpur at the time
of distributing the grant of above amount of Rs.5,42,04,945/ - has caused
the loss of Rs.1,07,72,469/- to the respondents by providing more than the
amount due to the account holders or their heirs. Though the applicant
denied the allegations against him in a statement dated 13/09/2019, it is
necessary to make inquiry against the applicant and therefore, the
respondent no.3 was appointed as Inquiry Officer in the present case to

investigate the same.
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Inquiry Officer submitted the proposal on 03.11.2020 for
extension of time to complete the departmental inquiry against the present
applicant. The said extension is sought in the wake of the fact that the
Covid-19 pandemic has delayed the departmental inquiry that would

otherwise have progressed if the situation was normal.

On 31.08.2015 the office of Sub-Divisional Officer, Mauda
submitted report to the Collector Office, Nagpur stating that the amounts’
received on account of Bawanthadi Project Package-2 were disbursed in
excess by the applicant to 49 occupants and as per P.L.A. register total
amount of Rs.1,67,00,000/- was released at the rate of Rs.1,00,000/- each
to 167 occupants of land and informed that excess amount of
Rs.2,60,42,798/- was disbursed by the applicant to Bawanthadi Project
Affected Persons. The Collector, Nagpur after receiving the above report,
got audited the said irregularities from Account Officer (Expenditure),
Collector Office, Nagpur who submitted the report on 02.02.2018 that

amount of Rs.1,07,72,469/- was released in excess.

6. On behalf of the applicant our attention was drawn to the
following —

(i) The period covered by the charge is 15/08/2013 to 31/08/2015.

The applicant stood retired on superannuation on 31/08/2015.
(i)  Charge sheet was issued on 14/08/2019.
(i) By letter dated 26/08/2019 (Annex-A-9) the applicant had

appraised respondent no.1 that he had not received copies of
annexures attached to the charge sheet and unless the same were

supplied, he could not properly defend his case.

(iv) By communication dated 01/06/2022 (P-106) the applicant was
informed that inquiry was kept on 29/06/2022 for compliance in

respect of supply of copies of necessary documents to him.
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(v) Ultimately, on 05/07/2022, as reflected in Roznama of the inquiry -
on page 148 — copies of the documents were supplied to the

applicant.

7.  On the basis of aforementioned chronology it was submitted by
Shri S.P. Palshikar, learned Advocate for the applicant that the
sluggish pace at which the inquiry progressed would show that the
respondent department did not view its task of completing the inquiry
expeditiously seriously at all and hence, the inquiry is liable to be
quashed in view of binding precedents. To support this submission
reliance is placed on “State of A.P. Vs. N. Radhakishan (1998) 4

SCC,154". In this case it is held —

“(19) It is not possible to lay down any predetermined principles applicable
to all cases and in all situations where there is delay in concluding the
disciplinary proceedings. Whether on that ground the disciplinary
proceedings are to be terminated each case bas to be examined on the
facts and circumstances in that case. The essence of the matter is that the
court has to take into consideration all the relevant factors and to balance
and weigh them to determine if it is in the interest of clean and honest
administration that the disciplinary proceedings should be allowed to
terminate after delay particularly when the delay is abnormal and there is no
explanation for the delay. The delinquent employee has a right that
disciplinary proceedings against him are concluded expeditiously and he is
not made to undergo mental agony and also monetary loss when these are
unnecessatrily prolonged without any fault on his part in delaying the
proceedings. In considering whether the delay has vitiated the disciplinary
proceedings the court has to consider the nature of charge. its complexity

and on what account the delay has occurred. If the delay is unexplained
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prejudice to the delinquent employee is writ large on the face of it. It could
also be seen as to how much the disciplinary authority is serious in
pursuing the charges against its employee. It is the basic principle of
administrative justice that an officer entrusted with a particular job has to
perform his duties honestly, efficiently and in accordance with the rules. If
he deviates from this path he is to suffer a penalty prescribed. Normally,
disciplinary proceedings should be allowed to take their course as per
relevant rules but then delay defeats justice. Delay causes prejudice to the
charged officer unless it can be shown that he is to blame for the delay or
when there is proper explanation for the delay in conducting the disciplinary
proceedings. Ultimately, the court is to balance these two diverse

considerations.”
8. The applicant has further relied on “Premnath Bali Vs.
Registrar, High Court of Delhi and Ano. AIR 2016 SC 101”. In this

case it is held —

“31) Time and again, this Court has emphasized that it is the duty of the
employer to ensure that the departmental inquiry initiated against the
delinquent employee is concluded within the shortest possible time by
taking priority measures. In cases where the delinquent is placed under
suspension during the pendency of such inquiry then it becomes all the
more imperative for the employer to ensure that the inquiry is concluded in
the shortest possible time to avoid any inconvenience, loss and prejudice to

the rights of the delinquent employee.

33) Keeping these factors in mind, we are of the considered opinion that
every employer (whether State or private) must make sincere endeavor to
conclude the departmental inquiry proceedings once initiated against the
delinquent employee within a reasonable time by giving priority to such
proceedings and as far as possible it should be concluded within six months

as an outer limit. Where it is not possible for the employer to conclude due
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to certain unavoidable causes arising in the proceedings within the time
frame then efforts should be made to conclude within reasonably extended
period depending upon the cause and the nature of inquiry but not more

than a year.”

9. The applicant has also relied on the Judgments of this Tribunal
in O.A.Nos. 755/2020, 352/2021 and 727/2021, delivered on
29/06/2022, 03/02/2022 and 23/03/2022, respectively. By these
Judgments, by relying inter alia on Premnath Bali (supra) relief in the
form of quashing of charge sheet and consequential exoneration from

charge was granted.

10. Advocate Shri S.P. Palshikar has also fairly brought to our notice
a Judgment of the Full Bench of the Hon’ble Supreme Court “State of
M.P. & Ano. Vs. Akhilesh Jha & Ano.2022 (1) Mh.L.J.,557.” In this
case it is held —

“Every delay in conducting a disciplinary inquiry does not, ipso facto, lead to
the inquiry being vitiated. Whether prejudice is caused to the officer who is
being enquired into is a matter which has to be decided on the basis of the
circumstances of each case. Prejudice must be demonstrated to have been

caused and cannot be a matter of surmise.”

11. Advocate Shri S.P. Palshikar has also brought to our notice
Judgment dated 19/10/2022 delivered by the Bombay High Court in
Writ Petition No0.6353/2022 wherein the above referred case of

Akhilesh Jha (supra) was relied upon.



11 0.A. No. 686 of 2020

12.  We have considered the above referred rulings’. In the case of
N. Radhakishan (supra) it is stressed that all relevant factors are
required to be taken into account — on the one hand there is need for
clean and honest administration and on the other there is right of the
delinquent employee to get the departmental proceedings against him
concluded expeditiously. We have also reproduced what is laid down

in Premnath Bali (supra).

13. It was submitted by Advocate Shri S.P. Palshikar that in the
subsequently delivered Judgment i.e. Akhilesh Jha (supra) there
was no reference to what is held in Premnath Bali (Supra) and hence
this Tribunal will have to rely on the ratio laid down in the case of
Premanath Bali. There is no merit in this submission. The Full Bench
Judgment in Akhilesh Jha (supra) will have to be relied upon which
also takes a view similar to the one taken in the case of N.

Radhakishan (supra).

14. In the instant case the inquiry is pending since more than three
years. Only on 05/07/2022 copies of necessary documents were
supplied to the applicant. These circumstances clearly show that the
respondent department has not treated the matter of conducting this
inquiry with requisite degree of gravity and seriousness. However, on
the other hand there is seriousness of charge laid against the

applicant. When these factors are balanced and weighed, the
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respondent department is required to be given a reasonable time to
conclude the inquiry. In our view higher weightage is required to be
given in this case to serious nature of charge. In the facts and
circumstances of the case, following order shall meet ends of justice.

Hence, the order-

ORDER

(i) The O.A. is disposed of in these terms, with no order as to costs.

(i) The respondent department shall conclude the inquiry against the

applicant within four months from the date of receipt of this order.

(M.A.Lovekar) ( Shree Bhagwan)
Member (J) Vice Chairman

Dated :- 06/01/2023.

dnk.
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| affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno : D.N. Kadam
Court Name : Court of V.C. and Hon’ble Member (J).

Judgment signed on . 06/01/2023.*



